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EVIDENCE AND PUBLIC INTEREST DISCLOSURE LEGISLATION AMENDMENT BILL 2011 

Second Reading 

Resumed from 20 October. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [8.33 pm]: I rise to indicate that the 
opposition will be supporting the Evidence and Public Interest Disclosure Legislation Amendment Bill 2011. 
However, it does raise an interesting question, which I will eventually get to. I will be looking to the 
parliamentary secretary for some detailed response to some issues that have been raised with the leaders of each 
of the parties by the Clerk.  

The purpose of the bill is to give effect to a commitment made by the government to introduce what is 
commonly referred to as shield laws with respect to journalists; that is, a set of provisions that would apply when 
a journalist publishes material received from a source whom the journalist is unable to identify because the 
person wants to remain anonymous. The bill goes beyond journalists, though, and takes on some of the 
provisions that apply in New South Wales to a range of professions that have confidentiality arrangements in 
place with respect to information that might be revealed by clients. The example used in the explanatory 
memorandum is accountants, but I am sure members could easily bring to mind a range of other professions for 
which confidentiality provisions between clients and professionals would apply. The bill goes beyond journalists 
and takes on some of those New South Wales provisions to extend protection to professions for which 
confidentiality obligations exist. It also amends the Public Interest Disclosure Act to build on and strengthen 
provisions for people who might feel obligated to reveal certain information in the interests of public debate.  

These matters are always a question of balance. At one end of the spectrum is, I guess, open slather, where 
anything and everything should be able to be published and the public should have access to everything that 
could be deemed to be a matter of public policy and, in some cases, private matters as well. In other words, that 
anything ought to be published without constraint. At the other end of the spectrum is the provision under which 
groups or individuals can, by virtue of their might—they might be a big government, a corporation or an 
individual with large resources—use the legal system to prevent the publication of anything they might deem to 
be embarrassing or to generate a disadvantage to them. Historically, our society has developed a suite of laws 
that put us somewhere in the middle of that spectrum. For example, defamation laws are in place to protect 
individuals from reckless destruction of their reputation, we have privacy laws to protect certain information and 
information about individuals, and we have freedom of information laws to ensure that that tenet of our 
democracy—a free media—is able to get access to information that on first request might have been refused by 
the government of the day. This suite of measures finds some balance between allowing the free flow of 
information to ensure that our democracy remains strong, while at the same time protecting some of the 
decision-making processes that need to be protected and protecting individuals from the publication of material 
that is reckless in its treatment of their personal circumstances or reputation. All of those laws provide some 
qualifications or exemptions. All of them provide for the release of information on balance. Each set of laws 
contains fetters, which has become my new favourite word, qualifications or exemptions that put parameters 
around exactly how much information can be released and how much can be withheld.  

In addition to those sets of laws, which provide statutory parameters for the release of information, the 
professions themselves have established their own codes of conduct or sets of ethics to manage the 
confidentiality and privacy provisions that occur between them as professionals and their clients. For example, 
journalists have long had a code of ethics. Some politicians might from time to time question whether journalists 
apply those ethics every single time; I, of course, never would. The journalists code of ethics, as outlined in the 
document “Media Alliance Code of Ethics”, starts with this statement of principle — 

Respect for truth and the public’s right to information are fundamental principles of journalism. 
Journalists describe society to itself. They convey information, ideas and opinions, a privileged role. 
They search, disclose, record, question, entertain, suggest and remember. They inform citizens and 
animate democracy. They give a practical form to freedom of expression. Many journalists work in 
private enterprise, but all have these public responsibilities. They scrutinise power, but also exercise it, 
and should be accountable. Accountability engenders trust. Without trust, journalists do not fulfil their 
public responsibilities. 

Alliance — 

That is the Media Entertainment and Arts Alliance, which the former Australian Journalists Association 
amalgamated with — 

members engaged in journalism commit themselves to  

• Honesty 
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• Fairness 

• Independence 

• Respect for the rights of others 

The code then sets out 12 statements which go to how journalists will give effect to that code and provide a 
balanced account of that which they are reporting on. At the end of that 12 points in the journalists code of ethics 
is the heading “Guidance Clause”. That says —  

Basic values often need interpretation and sometimes come into conflict. Ethical journalism requires 
conscientious decision-making in context. Only substantial advancement of the public interest or risk of 
substantial harm to people allows any standard to be overridden.  

That guidance clause is quite interesting, because when we go through the provisions that are set out in the bill, 
and certainly the policy statements made by the government in the second reading speech, it would appear that 
the bill seeks to strike a balance between the public interest and the risk of substantial harm to people about 
whom or from whom information is released. The second reading speech and the explanatory memorandum tell 
us that there are three policy objectives in the bill as it seeks to enshrine that balance between the public interest 
and the risk of substantial harm to individuals. The first policy objective is to extend to those people in 
professions in which confidentiality provisions apply a legal right to refuse to answer questions about their 
clients, where the answers could reveal information that was gained in the course of their professional capacity, 
and where the courts grant them that right; that is, they have to ask for that right. In exercising that discretion, the 
court is to test whether the public interest outweighs any harm that might be caused to the person who confided 
the information. These are clearly competing factors, and each set will need to be determined based on the 
particular circumstances before the court at any time that that question is asked or that protection is sought. The 
bill extends that protection to journalists as well—that is, the protection to not reveal information that was 
provided to them in a professional capacity—but it further adds provisions that will prevent journalists from 
being compelled to give evidence as to the source of the information that they publish. We are told that these 
provisions are similar to commonwealth provisions and to those in New South Wales and New Zealand, but I 
understand there are also some differences; so we are not doing an exact copy of the New South Wales model, 
for example, and neither are we doing an exact copy of the commonwealth model.  

But this provision—that is, the provision that extends to journalists the right not to be compelled to give 
evidence as to the source of their information—is a presumption. So, it is a default position. If a journalist says 
they will not reveal the identity of their source, they cannot be compelled to reveal the identity of their source. 
Therefore, it goes beyond the protection that is afforded to a journalist as a professional. That is because a person 
who gives information to a journalist would reasonably expect that information to be published. A person who 
seeks information and advice from an accountant about financial matters, or a person who seeks advice from 
another professional, would not reasonably expect that information to be published. However, the profession of a 
journalist is to publish information. Therefore, without the potential protection of a source’s identity, why would 
a source give information to a journalist? I think that goes to part of the reason that we would seek to extend to 
journalists the provisions that apply to other professions.  

Even though the information that a person is giving to a journalist may clearly be in the public interest, if the 
person knows that it is going to be published and he or she is going to be identified, that is a real barrier to the 
person releasing that information, because the person may well be exposed to harm as a consequence. However, 
that shield is not an unfettered one. The default position is that journalists cannot be compelled to give evidence 
identifying the source. However, under proposed section 20J of the bill that is before us, a person acting 
judicially—that is, a person who is hearing the question of whether or not the source should be identified—can 
test whether the public interest outweighs any adverse consequences for the protected informant. Just as the 
freedom of information legislation does not give a person unfettered access to every single piece of information 
within government, neither do these provisions provide an unfettered protection or an unfettered shield for 
journalists so that they never have to reveal their sources. In fact, the bill does the opposite. It says journalists 
should start with the default position of not having to reveal, but if the question as to whether the public interest 
is met arises, they can be compelled to provide that information. So, it is a qualified shield. It is not unfettered. 
Therefore, we need to bear in mind that in the same way that we have put parameters around freedom of 
information, parameters around privacy provisions and parameters around defamation, so too have we put 
parameters around these shield laws.  

The third policy area in which the bill takes us is to amend the Public Interest Disclosure Act to allow, for 
example, anonymous disclosure of public interest information to be made to journalists when all other options 
for that information to be made public are not available—for example, FOI requests have been refused—and to 
provide a protection to the people who are making that disclosure. Again, that is not unfettered; there are some 
provisions around that as well. The bill also provides that despite the shield that is provided to professionals who 
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gain information in the course of their professional capacity, and to journalists, if that information is sourced by 
way of misconduct—there is a list of matters that constitute misconduct—that shield is taken not to apply. So, 
again, there are qualifications and exemptions in place around that shield. Therefore, we are not giving an open-
ended protection to journalists or other professionals on everything.  

I now want to turn to a matter that was raised by the Clerk. I have checked with the Clerk, and there is no 
objection from the Clerk to my tabling these letters, and that is what I intend to do. But first I want to refer to 
some of the matters raised with the Clerk. As I understand it, each of the leaders of the parties received a letter 
dated 26 October 2011 from the Clerk in respect of the implications of this bill for parliamentary privilege. The 
first letter is quite long, and I will not read the whole letter; rather, I will table it. Nevertheless, I will read the, I 
guess, kind of summary position that the Clerk reached in that letter. Under the heading “Conclusion” the Clerk 
writes — 

In summary, it is my opinion that: 

1. Unless a statutory provision in unmistakable language expressly purports to vary or abrogate 
parliamentary privilege, the provision does not vary or abrogate parliamentary privilege, or 
otherwise apply to any proceedings of a House of Parliament, or of its committees. 

The reason the Clerk wrote that was that the second reading speech makes it clear that it is the government’s 
intention that the shield shall apply to all judicial bodies, including—the second reading speech is quite 
specific—committees of the Legislative Assembly or the Legislative Council. The point the Clerk is making is 
that that is not expressed deliberately in the bill itself. There is no reference in the bill itself to Parliament or its 
committees. The Clerk is saying to us that if our objective is for it to expressly apply to Parliament, we need to 
say so in the bill. The second point the Clerk goes on to make is as follows — 

2. Parliament cannot be assumed to have varied or abrogated its privileges by mere implication of 
statute. It follows then, that the broad definitions of the terms “legal proceeding or 
proceeding”, “inquiry” and “person acting judicially” contained within the Evidence Act 1906 
must be construed in their historical legal context, and in the light of the common law 
pertaining to parliamentary privilege. Viewed properly in this context, nothing in the Bill or 
the Evidence Act 1906 can be said to vary or abrogate the privileges of the Legislative Council 
in the manner suggested in the second reading speech.  

3. Proposed section 20H in clause 5 of the Evidence and Public Interest Disclosure Legislation 
Amendment Bill 2011 would not affect the privileges of the Parliament and would not apply to 
an inquiry of the House or its committees. In the absence of any express statutory provision in 
the Bill, the House and its committees will continue to have the ability to ask questions under 
parliamentary privilege, without reference to the Evidence Act 1906.  

4. The term “proceeding in Parliament” has a specific and judicially recognised meaning. If the 
policy of the Bill is indeed to vary or abrogate the privileges of the Parliament, the term 
“proceeding in parliament” would have been expressly included within the definition of “legal 
proceeding or proceeding” in section 3 of the Evidence Act 1906 to put it beyond doubt.  

5. Notwithstanding the theoretical power to compel answers or the production of documents; 
political realities, conventions, and professional courtesies may militate against the practical 
exercise of the power. In particular, a witness’s reliance on a general statutory professional 
confidential relationship provision may be accepted by the House as a reasonable excuse for 
non-disclosure, despite the existence of a power ultimately to compel disclosure even where 
the provision in question does not expressly apply to proceedings in parliament. This is already 
the situation with respect to common law principles of natural justice or procedural fairness, 
which, while not strictly having application in parliamentary proceedings, are routinely 
respected nonetheless.  

Subsequent to that, leaders received a second letter from the Clerk, dated 7 November 2011, in which the Clerk 
brought the following additional matters to our attention, and I will table that also. I guess they go to what the 
Clerk sees as a constitutional question that arises, and procedural implications. I will table it so I will not read the 
whole letter. These are serious matters that we need to consider. Having said that, our position is that we think it 
is reasonable, given they are not unfettered, that the shield laws in respect to journalists and professionals apply 
when they are giving evidence before parliamentary committees. We think that is not an unreasonable policy 
position. We think that because proposed section 20J in respect of journalists, for example, provides that, despite 
the default position being that a journalist cannot be compelled to disclose their source, if the judiciary body—in 
this instance the committee—believes that the public interest outweighs any harm that might come to the 
informant, the judiciary body—the committee—can override that shield and compel the information to be 
provided to the committee.  
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If that provision was not in the bill, I think our party would have taken a different position. But the fact that it is 
in the bill says that the committee still has the right to test whether the public interest in that particular case 
should outweigh any potential adverse impact on the informant. My recollection—others were more directly 
involved in this—is that when this house conducted an inquiry into the police raid on The Sunday Times, the 
question arose as to whether the committee would compel evidence. The committee did not; it exercised what 
the Clerk refers to as “the conventions”, noting the professional code of ethics—everyone knows about 
journalists’ longstanding provision of protecting their sources. In that case, when it had the opportunity to 
exercise that power, the committee chose not to. I expect Hon Giz Watson will talk in more detail about that 
because I think she was a member of the committee. It is interesting to note that when the committee had the 
power to compel a journalist, it chose not to.  

Others will describe themselves, I think, as more parliamentary purist than I and will say that Parliament ought 
not provide that shield. The policy objective of the bill, which is quite explicit, is that, while we start from the 
default position that the journalist cannot be compelled, ultimately, if we apply the public-interest test and that 
test falls on the side of the public interest being of more importance than any potential adverse impact on the 
individual, the committee can compel the journalist to provide that information. We say that we share the same 
policy objective; however, the bill as it is currently structured does not give effect to that. We agree that the 
answer to the question the Clerk first raised of whether this bill actually gives effect to what the second reading 
speech says it does is no, it does not. We think that if that is the policy objective, we ought to make sure the bill 
expressly provides for that. I think there are two ways we can do this. I note that a supplementary notice paper 
has been tabled by the government tonight. I have not had the opportunity to get advice from my colleagues 
about that. I have got it, but I have not had the opportunity to consider it properly yet. I think there are two ways 
and I think the parliamentary secretary has chosen one way, and we suggest the other way is better. We have a 
series of amendments for each of the provisions in proposed sections 20H(3) and (4), 20J(1) and (2), and 20K(4) 
to add every time the words “acting judicially” appear the words “or, a presiding officer of a House of 
Parliament or a Chair of a parliamentary committee”. We say that that way we will specifically import only that 
part of the Evidence Act that relates to the shield provisions for journalists. The other way we could do this 
would be to amend the Evidence Act to say that the Evidence Act applies to parliamentary committees. We do 
not want the whole of the Evidence Act to apply to committees. That is not the policy objective here, so we say 
that is not the most sensible path to take. Either way, these are important matters to be determined. I am 
interested in what other speakers have to say.  

I had a conversation behind the Chair with Hon Michael Mischin, which I am sure he will not mind my sharing; 
that is, we might get to the end of second reading debate and then take the opportunity to consider how we might 
progress from there if there is room for agreement on how amendments might proceed. I invite him to do that 
because I do not want us to do this in haste and get it wrong. We have been provided with quite a sober bit of 
advice from the Clerk, and I hope that advice from the government is equally considered and equally sober, but I 
have not seen it and I would like to see it. If the policy objective is the same, I think it will be possible for us to 
reach agreement on how we might achieve that. I suspect that the policy objective is not entirely the same around 
the chamber, and that is something that the house will sort out. The provisions in proposed section 20J allow a 
parliamentary committee to say to a journalist that despite what the journalist is saying to us about the need to 
protect the journalist’s source, and having considered all these matters that are set out in the bill, we can say that 
we will override the shield laws and the journalist will have to provide the source to the house. 

Hon Michael Mischin: With one small qualification, our policy objectives are the same. It is the government’s 
intention to make it plain that the presumption will extend to journalists giving evidence before parliamentary 
committees but that that is a presumption only and can be set aside in the light of the balancing exercise that the 
committee makes. I am not sure which amendments the Leader of the Opposition is looking at, but if it is on 
supplementary notice paper 232, issue 1, then the amendments will relate only to proposed sections 20H to 20M 
and those that relate to the protection of the identity of journalists’ informants. 

Hon SUE ELLERY: Did the parliamentary secretary say “supplementary notice paper 232, issue 1”? 

Hon Michael Mischin: Yes. It does not amend the Evidence Act with a view to risking the extension of the 
operation of other provisions of the Evidence Act to Parliament, but simply those provisions in the bill that will 
be the future sections 20H to 20M that relate to the protection of the identity of journalists’ informants. I 
mentioned that there was one small qualification on the policy issue. The general confidentiality protection that 
is accorded by proposed sections 20B to 20F, relating to other confidential stuff, relates only to proceedings in a 
court, not the Parliament; otherwise, we are on the same track. 

Hon SUE ELLERY: Just so the parliamentary secretary knows where I can get to tonight, I need to take away 
that supplementary notice paper and get advice on that. I am not in a position to say whether that fixes it for us. 



Extract from Hansard 
[COUNCIL — Tuesday, 8 November 2011] 

 p9016b-9026a 
Hon Sue Ellery; Hon Giz Watson 

 [5] 

Hon Michael Mischin: I foreshadow for your assistance that I propose to table the advice that has been received 
from State Counsel in response to the correspondence from the Clerk of the Legislative Council. 

Hon SUE ELLERY: The other thing I asked the officers for when I was being briefed were the submissions that 
were made on the legislation. I have a list of them somewhere. They were submitted by the media organisations 
The West Australian and Channel 7 News, and the Media, Entertainment and Arts Alliance. I asked the officers 
at the briefing for those submissions to be tabled. I would appreciate it if the parliamentary secretary could 
respond to that when he replies. 

Having made those comments, I have indicated in a policy sense where I think we can go. I am not sure that we 
will reach agreement on the terms of the amendments but I would need to get advice on that. I want to take the 
advice the parliamentary secretary will table from State Counsel and seek advice on that as well. I will listen 
with interest to what the parliamentary secretary has to say about the issues the Clerk raised, including those in 
the second letter, and I will listen with interest to what other members have to say. It is our intention to support 
the policy of the bill, but we will have to see how those other matters are addressed and whether we have the 
right mechanism to do that. 

Hon Michael Mischin: Have you tabled that letter? 

Hon SUE ELLERY: I will seek leave to do that now. The first letter to me is dated 26 October 2011 and is from 
Malcolm Peacock, Clerk of the Legislative Council, and the second letter to me is dated 7 November 2011 and 
also is from Malcolm Peacock, Clerk of the Legislative Council. 

Leave granted. 

[See paper 4059.] 

HON GIZ WATSON (North Metropolitan) [9.05 pm]: I have quite a few things to say about the Evidence and 
Public Interest Disclosure Legislation Amendment Bill 2011. It raises a lot of interesting questions, a number of 
which will need further clarification if the Greens (WA) are to support the bill. I am very clear that we support 
the policy intention. In fact, the Greens have long been advocating for shield laws for journalists at the state and 
federal levels, so I am pleased to have legislation before us to debate this matter. 

The bill amends the Evidence Act 1906 and the Public Interest Disclosure Act 2003. It aims to strike a balance 
between the important role that the media plays in informing the public on matters of public interest and the 
public interest in the administration of justice. If members wanted to paraphrase what shield laws are in 
layperson’s terms, it would be that they make relevant and otherwise admissible evidence inadmissible. That is 
the overall outcome of shield laws, and they can relate to journalists and other classes of people. The bill 
provides the presumption of protection for the source of a journalist’s information. This presumption is lost in 
certain cases of misconduct and can be overridden by disclosure orders of a court. The bill also makes changes to 
the rights and responsibilities of public servants who make public disclosures. 

According to a media release by the Attorney General on 20 October this year, this legislation claims to include 
landmark legal protection in WA for certain professionals, including journalists who deal with confidential 
information. The Evidence and Public Interest Disclosure Legislation Amendment Bill 2011 claims to do the 
following: journalists and other professionals will be given unprecedented protection from being required to 
reveal their sources; whistleblowers will be able to disclose information anonymously if their public sector 
employer does not act satisfactorily on the information; and whistleblowers will be able to disclose information 
lawfully to a journalist if other avenues have been unsuccessful. There are quite a few elements to the bill. It also 
creates a default protection for journalists who have promised anonymity to their source of information. This 
protection prevents journalists from giving evidence about the source of their information in court, to other 
tribunals and before the state Parliament, apart from when such evidence is ordered by the court after the 
consideration of several principles or in the case of misconduct. 

Relatively recent inquiries and recommendations regarding shield laws were made in 2009 by the Select 
Committee into the Police Raid on the Sunday Times, to which Hon Sue Ellery referred. Other recent inquiries 
were conducted in 1993 and 1994 at the state and commonwealth levels. I will quote from the select committee 
report some general observations. At paragraph 8.15 of the report into the police raid at The Sunday Times, the 
following observation was made by Hon Adele Farina—who else was on that committee; was it Hon Norman 
Moore? Hon George Cash. How soon we forget. I spent 12 months with those members. That was a particularly 
busy period in my life. I was on a number of select committees concurrently, as well as two standing 
committees. That committee comprised Hon George Cash, Hon Adele Farina and me. After the first week of the 
inquiry we all thought, “Gosh, was this really a good idea? Maybe we’ve opened up a can of worms that we 
would have preferred to have kept closed.” However, paragraph 8.15 of the report states — 
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In the course of their work, journalists may receive material or information that is confidential and/or 
illegally disclosed. People disclose information to journalists for a variety of reasons. It may be done 
through malice or contempt, or to disclose perceived or actual wrongdoings or errors as a matter of 
public interest, or for political reasons or for mischievous or other reasons: 

Leaks are often motivated by conflict: they are usually signals of a disagreement between two 
parties, and the leak’s covert nature suggests a betrayal or a breakdown in a relationship. 
Leaks are often a power strategy of weaker participants in a conflict: the unauthorised release 
of information often undermines the power of those with authority and challenges the official 
public position on an issue. 

That, in a way, gives some indication of some of the tensions around this issue. Although the Evidence and 
Public Interest Disclosure Legislation Amendment Bill 2011 proposes a presumption of non-disclosure, there are 
still circumstances in which the sources of information will be required to be provided. After re-reading the 
report of the Select Committee into the Police Raid on the Sunday Times—I will talk about it a little more later—
it is interesting to note that that particular case arose out of the disclosure of cabinet information to a journalist. 
We ended up having to deal with a journalist who refused to disclose his information source because of a failure 
in other methods of checking the sources of information; I will go into that a bit later. That is why I asked a 
question last week in Parliament as to whether some of the other recommendations of the select committee had 
been followed up on in relation to section 81 of the Criminal Code. Unfortunately, I did not get a satisfactory 
answer to that question, so I will have to ask it again in the context of this debate. 

As to the Greens (WA) position on shield laws and the media, we support freedom of the press, an effective, 
affordable and accessible media and communication systems that are integral to the functioning of a successful 
democratic society. We believe in media diversity in content and format, and that strong, independent, public 
and community media are an essential part of the Australian democratic community. We support better 
protections for informants and journalists, and better protections for whistleblowers, but we will raise questions 
about the claims made in the second reading speech that journalists and other professionals have been given 
unprecedented protection from being required to reveal their sources. The way the Greens (WA) read this bill, 
that protection has been lost, certainly in the area of misconduct, and I will raise questions in respect of the 
breadth of the definition of “misconduct”, which is actually taken from the definition used in the Corruption and 
Crime Commission Act. It is a much broader definition than that used, for example, in the comparable New 
South Wales legislation. I am suggesting that if journalists are being persuaded that this legislation will provide 
them with some protection, it actually is far more limited than they might think. 

I will also talk about the definition of “journalist” as it appears in the bill, and I am likely to move an amendment 
to broaden that definition to reflect the position that the Greens took in the federal Parliament on this issue, 
which, in our view, better reflects modern trends in journalism and does not restrict the definition to standard 
media outlets. 

In respect of the current shield laws at the commonwealth level, the federal Parliament strengthened shield laws 
for journalists in March 2011, passing the Evidence Amendment (Journalists’ Privilege) Bill 2010. This bill 
introduced new division 1A, “Journalists privilege”. The provision contains a presumption of protection similar 
to that of the Western Australian bill, but has a different definition of “journalist”. The commonwealth definition 
was changed following an amendment moved by Greens Senator Scott Ludlam, spokesperson for 
communications, to secure the extension of protection to bloggers and citizen journalists. According to his media 
release of 3 March, he successfully secured amendments to the bill to afford the protection of the shield laws to 
citizen journalists, bloggers and independent media organisations, as well as news professionals from the 
mainstream media. He said that effective shield laws for journalists and public service whistleblowers act as an 
encouragement to vigilance and integrity. He said that if journalists cannot protect their sources, we will not have 
people coming forward to expose wrongdoing and abuses of power. Legislation in most democratic countries 
provides for a rebuttal presumption of journalists’ privilege. The United Kingdom, New Zealand and most US 
states provide legal protections for journalists’ sources.  

According to the commonwealth Attorney-General’s press release of 21 March, the new laws will strengthen 
provisions relating to information provided to journalists and will require courts to consider whether information 
has been passed contrary to the law in determining whether evidence should be admitted or whether a source 
should be revealed, and whether there will be potential harm to the source and/or the journalist if evidence is 
given. As I say, I will seek to move amendments similar to those moved in the federal arena. 

The state Attorney General said that the legislation was developed over a detailed consultation period to take into 
account many of the comments received from both the media and the judiciary regarding the issues. I would 
appreciate it if the parliamentary secretary, in response, could provide a list of the groups and institutions or 
agencies that were consulted, and what they actually said if they made formal submissions. In respect of 



Extract from Hansard 
[COUNCIL — Tuesday, 8 November 2011] 

 p9016b-9026a 
Hon Sue Ellery; Hon Giz Watson 

 [7] 

consultation, the Attorney General also said that two major issues were raised. One was that journalists wanted a 
statutory presumption in favour of the protection applying, and the second was that journalists favour the 
protection extending beyond court hearings to inquiries conducted by bodies such as the Corruption and Crime 
Commission and Parliament. The Attorney General has stated that the legislation will provide both these 
protections. 

Hon Sue Ellery has already referred to the correspondence from the Clerk regarding the conflict of the provision 
with parliamentary privilege and rules of evidence before parliamentary hearings. I will touch on that a little 
more later. We have noted that the Western Australian Journalists’ Association has commented favourably on 
the bill, saying that it is a significant step forward, that it is a good model for Western Australia and that it 
provides a good basis for other states to pick things up. However, as I say, if we look in more detail at the 
misconduct provisions, this enthusiasm might be somewhat more muted. 

To return to the recommendations that were made in the Legislative Council with respect to shield laws, when 
the committee into the raid on The Sunday Times considered the status of shield laws in Western Australia, it 
recommended that the Attorney General conduct a review of section 81 of the Criminal Code. Although the bulk 
of the select committee report dealt with the issues of how the raid was carried out and what the police and the 
Corruption and Crime Commission did, how they interacted with each other, and the nature of the investigation, 
we also made comment on why this situation had arisen. Page 133 of the Select Committee into the Police Raid 
on the Sunday Times April 2009 report refers to section 81 offences. The committee dealt with the issue of 
whether unauthorised disclosures of confidential government information should be a criminal offence. That was 
at the heart of the pursuit of the journalist to try to find the source of the information. It is worth noting that the 
Corruption and Crime Commissioner gave the following evidence, as stated in the committee report — 

If the committee sees the need to make a possible recommendation for future investigations into 
unauthorised disclosure of confidential government information, the commission would suggest the real 
issue is whether or not that should be a criminal offence at all. 

He expanded on this view in written evidence to the committee. The report states — 

The problems with securing a charge (and subsequently a conviction) under section 81 of the Criminal 
Code were canvassed in previous reports of the Commission. In the Report on an Investigation into the 
Department of Treasury and Finance (June 2005) (“Treasury Leaks”) the Commission concluded, at 
Part 1.4 under the heading Criminal Liability, that: 

[Its] investigation has identified a possible criminal offence pursuant to s.81 and s.83 of ‘The 
Criminal Code 1913”. Section 81 of “The Criminal Code” prohibits unauthorised disclosure, 
by a person employed in the public — 

Service — 

… of official information which it is their “duty” to keep secret and carries a penalty of 
two years imprisonment. The State budget information would fall within this criterion. 
However, neither the “Criminal Code” nor the “Public Sector Management Act … is explicit 
as to when a “duty” exists which makes prosecutions under this section difficult. For example, 
public officers give out information to the public and others every day but the limits of “duty” 
to keep official information secret are not specified. Section 83 of ‘The Criminal Code” 
prohibits a public officer acting on knowledge or information obtained by way of their office 
so as to cause benefit or detriment to any person. If it were established that the information 
was provided to the newspaper for profit or other benefit, this section could apply though there 
is no evidence that was a motivation in this instance. Should it not be possible to prosecute 
under the “Criminal Code”, it may still be possible to pursue a breach of the “PSM Act”. 

The report goes on to discuss the frustrations about the operation of section 81 of the Criminal Code, which have 
been commented on for some time. I raise that in the context of the Evidence and Public Interest Disclosure 
Legislation Amendment Bill because it is related to some disclosures and certain whistleblowers within the 
public service. I ask the parliamentary secretary again about this. In answer to the question I asked in this place 
last week, I was told that there is State Solicitor’s advice and we do not have the practice of making that advice 
public. Although I know that is the standard response, I would have thought at least a summary of the answer 
could be provided without providing me with the full text. Therefore, I repeat my — 

Hon Michael Mischin: Is this the question about section 81 of the Criminal Code? 

Hon GIZ WATSON: Yes, and it is to do with the public service. I would rather not take an interjection because, 
unlike Hon Sue Ellery, I am on a time limit, so I would like to save that. 
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Hon Michael Mischin: I’ll make some inquiries about that. I do not know precisely what it says; I’ve never seen 
it. 

Hon GIZ WATSON: Recommendation 5 of the select committee states — 

The Committee recommends that the Attorney General continue to pursue the introduction of 
shield laws for journalists. 

I appreciate that is what we are now dealing with. 

As to the implication of misconduct, the Attorney General in his media release stated — 

… that journalists were also concerned that the protection from having to reveal a source should not be 
automatically lost each and every time some form of misconduct or criminality may have occurred on 
the part of the journalist or source in the transmission of the information. 

“To accommodate this position, the legislation will hold that misconduct by either a journalist or source 
in the transmission of the information will not automatically remove the protection from the journalist 
or source … 

The legislation gives the courts discretion to make relevant orders after consideration of certain factors. The 
Attorney General also stated — 

… misconduct will be one of several matters to which the court will have regard to if it is asked to 
determine whether in any particular case the public interest in having the source’s identity made public 
outweighs the adverse effect on the journalist or their source. 

We support these provisions; however, the definitions of “misconduct” in proposed sections 20E and 20K are 
multifaceted and include not only the committing of an offence, such as under section 81 of the Criminal Code, 
“Disclosing official secrets”, but also a lot more borderline cases of dishonesty or breach of trust in cases in 
which the informant would be subject to disciplinary action. These applications appear so wide-ranging that it is 
unlikely the passing of confidential information could not be misconduct. The disclosure of information would 
always be, for example, a breach of trust, in my view. Perhaps the parliamentary secretary can respond to that as 
well. I am surprised about this particular choice of definition of “misconduct” in the bill. Statutory provisions in 
Western Australia refer to the word “misconduct” in 67 acts and 30 regulations. Definitions vary and often 
include equally vague words to define what misconduct is in any particular act. One example is the Civil 
Liability Act 2002 in which “misconduct includes malpractice, professional misconduct and unprofessional 
conduct or practice”. At least that is a very short definition. As with all definitions, the definition of 
“misconduct” in the bill will be subject to interpretation and precedent. We are concerned that the protection of 
people who are privy to sensitive information and wish to expose unethical or unlawful practices of government 
amounts to nothing if the claims against the informant or the journalist will be covered by this definition of 
misconduct. The relevant provision in the New South Wales Evidence Act is much shorter. As I understand it, 
the bill’s definition of “misconduct” has been drawn from the Corruption and Crime Commission Act and we 
think it is likely to severely curtail the number of cases in which the shield will apply.  

The bill provides for the default protection of a journalist’s source in court if confidentiality was agreed to. A 
journalist can withhold the identity of a source in front of a court or other body without being accused of 
contempt. The court has wide discretion about when a disclosure order can be made that will override the 
protection. Although the bill mandates that certain principles be considered by a judge in making a direction 
order, the actual wording of these principles to be considered by the judge gives wide discretion. This includes 
cases in which the information was provided unlawfully in circumstances in which lawful means were open or 
the information provided involved a serious breach of a person’s privacy. This appears to provide enough room 
for the balancing act between public interest and the protection of the informant. Although this protection 
appears warranted and very much welcome, it again appears to go only so far until an allegation of misconduct is 
brought up. However, even in cases of misconduct, the court might not choose to give a direction for the 
provision of the source of the information, as I understand it, under clause 5, which includes proposed 
section 20K(2).  

On balance, we trust these provisions give the court the framework to make a fair decision about whether the 
public interest, the private interest or the interest of the journalist is more important, and to give reasons to 
override the shield laws. 

As for the protection of other professionals, aside from the special protections in the bill afforded to journalists, 
it also introduces reforms that will amend the Evidence Act and the Public Interest Disclosure Act. This mainly 
applies to the protection of confidential relationships, particularly in the health and medical context. The 
proposed amendment to the Evidence Act that establishes professional confidential relationship protection 
provisions allows the members of certain professions to refuse to answer questions in a court about their clients 
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or sources. The protection given by these provisions gives the court the ability to use its discretion to decide 
whether protection should apply when the interests of confidentiality outweigh the interests of the evidence 
being given. Parties in such communications are, unfortunately, labelled “confiders” and “confidants”, whereas 
the communication is called “protected confidence”. These provisions lack transparency and, again, the 
misconduct exclusion applies. The sorts of examples of when misconduct applies include deceit, dishonesty, 
causing detriment to another person, conduct providing reasonable grounds for the termination of the confider’s 
employment and conduct that adversely affects directly or indirectly the honest or impartial performance of the 
functions of any person in any capacity. Again, these provisions seem to provide a very wide-ranging application 
of allegations of misconduct. 

There are also changes to the Public Interest Disclosure Act 2003. In part 3, the bill introduces the ability for a 
public servant to make a lawful disclosure to a journalist. This part also contains additional rights for a person 
following the making of the disclosure, such as the right to be relocated to a different workplace and the right to 
apply to the Supreme Court for an injunction. 

In February 2009, the protection of whistleblowers was considered at a national level by the House of 
Representatives Standing Committee on Legal and Constitutional Affairs. In its report titled “Whistleblower 
protection: a comprehensive scheme for the Commonwealth public sector”, the committee made 
recommendations that I would argue are equally applicable to Western Australia. First, the primary purpose of 
the protection of whistleblowers is to promote accountability and integrity in public administration. Second, the 
following principles should guide in the protection of whistleblowers — 

• it is in the public interest that accountability and integrity in public administration are promoted by 
identifying and addressing wrongdoing in the public sector; 

• people within the public sector have a right to raise their concerns about wrongdoing within the 
sector without fear of reprisal; 

• people have a responsibility to raise those concerns in good faith; 

• governments have a right to consider policy and administration in private; and 

• government and the public sector have a responsibility to be receptive to concerns which are raised. 

Blowing the whistle on misconduct and corruption takes both courage and conviction. Although some 
whistleblowers are considered heroes, many are cast adrift by colleagues and left with their career and their 
health shattered. I am sure we all know of examples that we as representatives in this place have had brought to 
our attention. I raise the particularly high-profile example of whistleblower Chris Read back in 2003. It is 
interesting to note that following that whistleblowing exercise, Mr Read said the following in an interview with 
the ABC in 2003 — 

They will be lucky to get their allegations investigated and they are in with a very good prospect of 
suffering some serious personal damage in the process. I would have to advise them not to, unless they 
are overwhelmed by a feeling of public duty and conscience and they can’t live with themselves unless 
they do. 

I think it is fair to say that the history of whistleblower protection in Western Australia is not a good one. A lot 
of whistleblowers have found themselves completely wrecked, both personally and professionally, after they 
have brought important matters into the public arena. 

The Select Committee into the Police Raid on The Sunday Times found in 2008 that the Public Interest 
Disclosure Act 2003 does not contain any provision for the additional disclosure of any disclosed information to 
a journalist. The amendment bill fixes this, but mandates that a public servant has to wait six months until they 
can reveal the information to the journalist. So, although we applaud the conclusion of this legislation, we do 
have some questions about why there needs to be a delay of six months before that provision is available. I 
would therefore be interested to know why a six-month waiting period has been mandated between the ability to 
make a public disclosure and the ability to make a lawful disclosure to a journalist. Why was six months chosen? 

We are pleased about the bill’s intention to clarify the rights of whistleblowers. Whistleblowers who fear reprisal 
from an employer will now be able to apply to the Supreme Court for an order to stop or to remedy any 
detrimental action taken against them. They can also ask to be relocated to a new workplace. The commonwealth 
inquiry, which I referred to earlier, chose to make a different recommendation regarding the process that should 
be open to a whistleblower who has concerns about repercussions. That committee’s recommendation 13 is — 

… the Public Interest Disclosure Bill define the right to make a disclosure as a workplace right and 
enable any matter of adverse treatment in the workplace to be referred to the Commonwealth 
Workplace Ombudsman for resolution as a workplace relations issues. 
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I am interested to know whether the WA provision that opens the way to take action in the Supreme Court will 
give the much-needed assurance that a potential whistleblower would need to go ahead and report an issue raised 
in their workplace when they are feeling pressured as a result of being a whistleblower. Members will be well 
aware that proceedings in the Supreme Court are both complicated and costly. I have some reservations on how 
readily people will take up that option and whether something more along the lines of what the commonwealth 
recommended would be more effective and less costly. 

A whistleblower can disclose information to a journalist only after firstly disclosing it to a proper authority, 
including the Auditor General, the Ombudsman and the Chief Justice. When, after six months following the 
making of the disclosure to a proper authority, the investigation has not been completed or the outcome of the 
investigation is not making the required recommendations, a disclosure to a journalist is lawful. The provision of 
information anonymously is a much more attractive option for a potential whistleblower, and it appears fair 
enough to ask the employer to first address the issue with the proper authority, whoever the proper authority is to 
hear a public interest disclosure case. Although we consider the provision is fair, we are cautious that the time 
frame of six months might be an impediment, and we believe this should not be made conditional on a lawful 
disclosure in reasonable circumstances. 

The next point I want to go to is parliamentary privilege. This is probably one of our major concerns with the 
bill. Although, as I say, we are sympathetic with the policy intention of the bill, our concerns are—on advice we 
have from the Clerk about notifying us as members of this place—that it is likely to impact on the operation of 
the Parliament. I have heard the arguments of Hon Sue Ellery that there are a range of provisions in the bill 
under proposed section 20J that provide the Parliament and its committees with a range of matters that have to be 
satisfied before a shield will be granted. My argument is that the provisions in proposed section 20J would sit 
more appropriately within the standing orders of the house than within an act of the Parliament. It is not so much 
that we disagree with the proposed setting out of what would be the limiting matters in providing that shield to 
journalists. However, we are not at all sure that it should be expressed in the statutes; rather, it ought to be up to 
the Parliament to determine. If those words are to be used, it would be more appropriate for them to be placed in 
the standing orders of the Parliament itself. It is worth noting that the commonwealth inquiry into this area made 
a specific recommendation on this issue of the intersection between parliamentary privilege and shield laws. 
Recommendation 24 of the report states — 

The Committee recommends that the Public Interest Disclosure Bill provide that nothing in the Act 
affects the immunity of proceedings in Parliament under section 49 of the Constitution and the 
Parliamentary Privileges Act 1987.  

As I understand it, the commonwealth has not intruded on parliamentary privilege with regard to public interest 
disclosure.  

I go back to what we found out from the inquiry by the Select Committee into the Police Raid on The Sunday 
Times. The inquiry also dealt with the issue of the journalist, Mr Paul Lampathakis, refusing to answer certain 
questions. Obviously, the main question he did not want to answer concerned the source of his information. The 
report dealt with that. We asked him that question. In fact, we asked him that question twice and, of course, he 
declined to answer it. That was the appropriate process for the committee to go through. When we asked the 
journalist that question we made it very clear that there were potential consequences of refusing to answer that 
question. As a parliamentary committee, we felt obliged to warn him that there were penalties within the 
Parliamentary Privileges Act that could come to bear. He twice declined to answer the question. The committee 
reported back to the house. Recommendation 6 of its report states — 

The Committee recommends that, in accordance with s 7 of the Parliamentary Privileges Act 1891, 
the Legislative Council excuse the answering of the question asked of Mr Paul Lampathakis by 
the Committee as set out in paragraph 14.9 of this report.  

In effect, I would argue that the committee exercised all the questions that are laid out in this bill in terms of 
public interest and whether, given the nature of the inquiry and the terms of reference of that select committee, 
anything was added or lost because the journalist refused to reveal his source. The committee thought about that 
long and hard, let me tell you, but we actually chose to report to the house that nothing should result from Mr 
Lampathakis refusing to answer the questions. In my view, that was the appropriate way to deal with it. It meant 
that the committee was not constrained from being able to ask those questions. We were also in a position in 
which we could make a judgement about whether it was in the public interest or in the interest of finding the 
answers that the committee set out to find that Mr Lampathakis answer the question. We said that it did not make 
any difference. We were not there to do the job of the police and to find the answer to that question; we were 
there to show the limitations and to show why Mr Lampathakis continued to decline to answer that question. He 
was claiming that he wanted to uphold his right as a journalist to protect his source, and the committee did not 
disagree with that. Having had direct experience with that particular case, I would argue that the parliamentary 
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committee system works well and did not trespass into that area of confidentiality of the source and the 
commitment that Mr Lampathakis had given. 

Debate adjourned, pursuant to temporary orders. 
 


